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Attachment 2. 

PASS-THROUGH CONTRACT INFORMATION / REQUIREMENTS 

The City-Funded Project under this solicitation is subject to the terms and conditions of a 
Pass-Through Contract between the City of New York, acting by and through the 
Department of Design & Construction (“DDC”), and the Queens Borough Public Library.  
Any firm awarded a contract as a result of this solicitation will be required to execute a 
contract with the Library and said contract will be in conformance with all applicable terms 
and conditions of the above described Pass-Through Contract, including, without limitation, 
the following provisions: 

Part I. 

All City-Funded contracts shall contain provisions specifying that: 
A. The work performed by the contractor must be in accordance with the terms 

of the agreement between the City and the Library; 
B. Nothing contained in the agreement between the Library and the contractor 

shall impair the rights of the City; 
C. Nothing contained in the agreement between the Library and the contractor, 

or under the agreement between the City and the Library, shall create any 
contractual relation between the contractor and the City; and 

D. The contractor specifically agrees to be bound by Sections 2 (Accounts), 4 
(Equal Employment Compliance/Non-Discrimination), and 10 
(Investigations) of the NYC Appendix attached to the Pass-Through 
Contract and specifically agrees that the City may enforce such provisions 
directly against the contractor as if the City were a party to the contract. 

Part II. 

VENDEX / DLS 

1. For all contracts valued at $100,000 or more, the Contractor and suppliers shall 
submit the Vendor Information Exchange System (VENDEX) questionnaires and a 
Division of Labor Services (DLS) employment report, as required for Pass-Through 
Contracts. 

2. Upon selection, the successful Contractor will be required to submit proof of filing 
of the appropriate VENDEX Questionnaires.  Upon written notification, the Contractor 
must submit a Confirmation of VENDEX Compliance and VENDEX Certification of No 
Change to DDC within five (5) days of official notification.   

3. The Contractor is advised that VENDEX Questionnaires and procedures may have 
changed.  See www.nyc.gov/vendex to download the current VENDEX Questionnaires and 



2 
 

a Vendor’s Guide to VENDEX or contact DDC’s VENDEX UNIT at (718) 391-1565. 

4. The Contractor may contact the Department of Business Services, Division of Labor 
Services, at (212) 513-6433 or 513-6323, Fax: (212) 618-8899, with any questions about 
the DLS Supply and Service Employee Report.  

a. Copies of all VENDEX and DLS submissions are to be forwarded to the Library 
within two (2) days of submission. 

b. Contract award is subject to completion of the VENDEX Questionnaire, DLS 
Supply and Service Employee Report and review of the information by the NYC 
Department of Investigation. 

 

Part III. 

(i)  Insurance.  With regard to each Construction Contract and each Consultant 
Contract for the performance of work on the Project, such contract shall be subject 
to and shall incorporate the relevant terms and conditions of the Pass-Through Agreement 
including, but not limited to, the contract requirements contained in PASS-THROUGH 
CONTRACT REQUIREMENTS – Exhibit B, Section 1. 

 
(ii)  Risk of Operations and Indemnification.  With regard to each Construction 
Contract and each Consultant Contract for the performance of work on the Project, such 
contract shall be subject to and shall incorporate the relevant terms and conditions of the 
Pass-Through Contract including, but not limited to, the contract requirements contained 
in PASS-THROUGH CONTRACT REQUIREMENTS Exhibit B, Section 2. 

 
(iii)  Bonding.  With regard to each City-Funded Construction Contract, such contract  
shall  be  subject  to  and  shall  incorporate  the  relevant  terms  and conditions of the 
Pass-Through Contract including, but not limited to, the contract requirements contained 
in PASS-THROUGH CONTRACT REQUIREMENTS Exhibit B, Section 3. 

 
(iv)  Legal Requirements.  With regard to each City-Funded Construction Contract and 
City-Funded Consultant Contract, such contract shall be subject to and shall incorporate 
the relevant terms and conditions of the Pass-Through Contract including, but not limited 
to, the contract requirements contained in PASS-THROUGH CONTRACT 
REQUIREMENTS Exhibit B, Section 4. 

 
(v)  Assignment of Contract to City.  With regard to each City-Funded Construction 
Contract and City-Funded Consultant Contract to perform Work involving facilities 
owned by the City, such contract shall be subject to and shall incorporate the contract 
requirements contained in PASS-THROUGH CONTRACT REQUIREMENTS Exhibit 
B, Section 5. 

 
(vi)  Independent Entity.  With regard to each City-Funded Construction Contract and 
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City-Funded Consultant Contract, such contract shall be subject to and shall incorporate 
the contract requirement contained in PASS-THROUGH CONTRACT 
REQUIREMENTS Exhibit B, Section 6. 

 
(vii)  Minority and Women-owned Business Enterprise Requirements.  With regard 
to each Construction Contract and each Consultant Contract where the Construction 
Contractor or the Consultant will award City-Funded subcontract(s), such Construction 
Contract or Consultant Contract shall be subject to and shall incorporate the relevant 
terms and conditions of the Pass-Through Contract including, but not limited to, the 
contract requirements contained in PASS-THROUGH CONTRACT REQUIREMENTS 
Exhibit B, Section 7. 

 
(viii)  Executive Order No. 50.  The equal employment and non-discrimination 
requirements of E.O.50, including the submission of Employment Reports as may be 
required, shall apply to each Construction Contract and Consultant Contract as provided 
in PASS-THROUGH CONTRACT REQUIREMENTS Exhibit B, Section 8. 
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EXHIBIT B  

PASS-THROUGH  

CONTRACT REQUIREMENTS 

For purposes of the Pass-Through Contract Requirements in this Exhibit B (“Contract 
Requirements”), Recipient shall mean the Queens Borough Public Library and the City 
shall mean the City of New York.  In addition to these Contract Requirements, the 
relevant contract requirements in the NYC Appendix attached to the Pass-Through 
Contract shall apply. 

 
Section 1. Insurance.  Every Construction Contract and Consultant Contract for the 
performance of work on the Project shall require that the contractor take out and 
maintain, and shall cause its subcontractors to take out and maintain, insurance in 
accordance with the terms set forth below.  Neither the contractor nor its subcontractors 
shall commence work under its contract at the site or adjacent thereto unless and until 
proof of all such insurance has been submitted to and accepted by the Recipient and the 
City. 

 
Section 2. Risk of Operations and Indemnification.  Every Construction Contract and 
Consultant Contract for the performance of work on the Project shall require that: 

 
(a)  The contractor shall be solely responsible for the safety and protection of all its 
employees and shall assume all liability for injuries, including death, which may occur 
as a result of its performance of this contract whether or not due to the negligence, act or 
omission of contractor, its agents or subcontractors. 

 
(b) To the fullest extent permitted by law, the contractor shall indemnify, defend and 
hold the Recipient and the City, and their respective employees and agents (the 
“Indemnitees”), harmless against any and all claims (including but not limited to claims 
asserted by any employee of the contractor or its subcontractors)  llegedly arising out of 
or in any way related to the operations of the contractor or its subcontractors, in the 
performance of this contract or from the contractor’s and/or its subcontractors’ failure to 
comply with any of the provisions of this contract or of any law.  Such costs and expenses 
shall include all those incurred in defending the underlying claim and those incurred in 
connection with the enforcement of contractor’s obligations hereunder by way of cross-
claim, third-party claim, declaratory action or otherwise.  The parties expressly agree that 
the indemnification obligation hereunder contemplates (1) full indemnity in the event of 
liability imposed against the Indemnitees without negligence and solely by reason of 
statute, operation of law or otherwise; and (2) partial indemnity in the event of any actual 
negligence on the part of the Indemnitees either causing or contributing to the underlying 
claim (in which case, indemnification will be limited to any liability imposed over and 
above that percentage attributable to actual fault whether by statute, by operation of law, 
or otherwise).  Where partial indemnity is provided hereunder, all costs and expenses 
shall be indemnified on a pro rata basis.  
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(c)  The contractor shall be solely responsible for and shall indemnify, defend and hold 
the Recipient and the City harmless against any and all claims and judgments for damages 
for any infringement of copyright, trademark, and patents or use of patented articles, 
tools, materials, equipment, appliances or processes in the performance or completion of 
the work, including all costs and expenses which the Recipient and/or the City shall or 
may incur or be obligated to pay by reason thereof. 

 
(d) Indemnification obligations under the contract shall operate whether or not the 
contractor or any of its subcontractors have placed and maintained the insurance 
specified under the contract. 

 
(e)  The contractor shall require all of its subcontractors which are engaged to provide 
services in connection with the work of this contract to agree to the provisions of this 
Section 2. 

Section 3.  Bonding. Every City-Funded Construction Contract shall require that:  

(a)  Except as otherwise provided in subparagraph (b) below, if the contract is in 
an amount equal to or greater than $1,000,000, the contractor shall be required to obtain 
performance and payment bonds, each in an amount not less than the amount of the 
contract.  Each such required bond shall be obtained by the contractor, shall be in effect 
on or before the commencement of performance under the contract, and shall remain in 
effect until the completion and final acceptance of the contractor’s work under the 
contract.  The bonds required pursuant to this section (a) shall be issued by such surety 
or sureties as are licensed to issue such bonds in the State of New York and are 
approved by the City, and shall identify both the entity awarding the contract and the 
City as co- obligees.  The performance and payment bonds required hereunder shall be 
on forms required by the City as specified in the Guidelines, including a special form of 
performance bond for City-Funded Construction Contracts that do not exceed $5 
million, which form has been approved by the U.S. Small Business Administration for 
participation in its bond guarantee program.  The payment bond required hereunder 
shall be in compliance with the provisions of Section 137 of the New York State 
Finance Law. 

 
(b)  Except as otherwise provided in subparagraph (c) below, in the event that the 
contractor is not required to provide a payment bond based on the contract amount being 
less than $1,000,000, the City will, if required by the terms of Exhibit D of the Pass-
Through Contract, guarantee payment as provided therein.   
 
(c)  In the event that the Recipient has demonstrated to the satisfaction of the City that 
neither the City, the State of New York, any public benefit corporation nor any 
commission appointed pursuant to law has an ownership interest in all or part of 
Recipient’s Premises, and if determined by the City to be consistent with applicable law (i) 
the bonding requirements of Section 3(a) shall not apply, and (ii) regardless of the contract 
amount, the terms of Exhibit D of the Agreement shall not apply and the contractor and its 
subcontractors shall defend, indemnify and hold harmless the Recipient and the City, their 
employees and agents, against any and all claims for labor performed and/or services 
rendered and for materials, equipment and supplies provided (whether incorporated into 
the work or not) by any person, firm or corporation which furnished labor, material, 
equipment supplies, or any combination thereof, in connection with the work.  Such 
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defense and indemnification shall be consistent with the requirements set forth in Section 2 
Risk of Operations and Indemnification.    
 
(d)  The contractor shall not require any performance, payment or other bonds of any City-
Funded Construction Contractor if the contract amount is less than $1,000,000. 

Section 4. Legal Requirements.  Every City-Funded Construction Contract and City-
Funded Consultant Contract shall require that the contractor comply with all applicable 
local, state and federal laws, rules, regulations and Mayoral Executive Orders now in 
force or which may later be adopted (“Legal Requirements”), as such Legal 
Requirements may be applicable to the work performed under this contract, including but 
not limited to: 

 
(a) the obligation to obtain, at contractor’s expense, all necessary permits, 
consents, certificates and licenses or other approvals required to be obtained 
pursuant to applicable law; 

 
(b) the obligation to ensure that any architect or engineer hired to perform work 
under this contract is registered in the State of New York; 

 
(c) the obligation to pay prevailing wages in accordance with the requirements of 
Section 220 of the New York State Labor Law; 

 
(d) the requirements of Local Laws 77 of 2003 (Ultra Low Sulfur Diesel Fuel), 38 
of 2002 (Living Wage), 118, 119, 120, and 121 of 2005 (Environmentally 
Preferable Purchasing) and 86 of 2005 (Green Building Standards Law); 

 
(e) the applicable provisions of the New York City Noise Control Code (New 
York City Administrative Code §24-216, et. seq. as amended, and related 
regulations); and 

 
(f) the provisions of Labor Law Section 220-e and New York City Administrative 
Code Section 6-108, and any regulations promulgated thereunder. 
 
(g) the requirements of Section 6-123 of the New York City Administrative Code, 
as follows: (i) if this is a contract for supplies or services with a first-level 
subcontractor for an amount in excess of $50,000, the subcontractor shall not 
engage in any unlawful discriminatory practice as defined in and pursuant to the 
terms of Title 8 of the New York City Administrative Code; and (ii) if this is a 
contract for construction with a subcontractor at any level for an amount in excess 
of $50,000, the subcontractor shall not engage in any such unlawful discriminatory 
practice; and 
 
(h) if the value of the contract exceeds $100,000, the obligation to comply with the 
Whistleblower Protection Expansion Act Rider, attached to the Agreement as 
Exhibit E, and attached hereto or incorporated by reference herein. 

 
Section 5. Assignment of Contract to City.  Every City-Funded Construction Contract 
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and City-Funded Consultant Contract to perform work involving facilities owned by the 
City shall require that in the event that the contractor defaults under the contract or fails 
to proceed with the work after being directed to do so by the City, the contract may be 
assigned to the City. 

 
Section 6.  Independent Entity.  Every City-Funded Construction Contract and City-
Funded Consultant Contract shall require that the contractor agree that it is an 
independent entity, and shall not be deemed to be an agent, employee, servant or 
representative of the Recipient or the City for any purpose whatsoever.  The contractor 
shall further agree that all personnel provided by the contractor to perform and work 
required under the contract shall be considered as employed by the contractor, and not by 
the Recipient or the City, and the contractor alone is responsible for their work and 
personal conduct, as well as for their direction and compensation. Nothing included in the 
contract shall impose any liability or duty upon the Recipient or the City to persons, firms, 
or corporations employed in any capacity by the contractor, or to make the Recipient or 
the City liable to any person or entity (including governmental agencies) for any act, 
omission, liability, obligation or taxes (including unemployment insurance and social 
security) of the contractor or any individual, firm or corporation employed by contractor. 

 
Section 7.  Minority and Women-owned Business Enterprise Requirements.  

(a) For purposes of this Section 7 only, the following terms shall have the following 
meanings: 

(i) “Allocation Date” means the date when there is a valid capital appropriation 
made during the City budget adoption process, provided that a capital project based on such 
capital appropriation has been identified for the Recipient related to the Project under the 
Agreement, and has been confirmed by DDC.   

(ii) “Construction” means construction, reconstruction, demolition, excavation, 
renovation, alteration, improvement, rehabilitation, or repair of any building, facility, 
physical structure of any kind. 

(iii) “DSBS” means the New York City Department of Small Business Services. 

(iv) “Joint Venture” means an association, of limited scope and duration, between 
two or more persons who have entered into an agreement to perform and/or provide 
services required by a contract, in which each such person contributes property, capital, 
effort, skill and/or knowledge, and in which each such person is entitled to share in the 
profits and losses of the venture in reasonable proportion to the economic value of its 
contribution. 

(v) “MBE” means a minority-owned business enterprise certified by DSBS in 
accordance with section 1304 of the New York City Charter. 

(vi) “M/WBE” means a minority-owned business enterprise and/or a women-owned 
business enterprise certified by DSBS in accordance with section 1304 of the New York 
City Charter. 
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(vii) “Participation Goal(s)” are established in Section 7(c). 

(viii) “Person” means any business, individual, partnership, corporation, firm, 
company, or other form of doing business. 

(ix) “Professional Services” means services that require specialized skills and the 
exercise of judgment, including but not limited to, accountants, lawyers, doctors, computer 
programmers and consultants, architectural and engineering services, and construction 
management services. 

(x) “Qualified Joint Venture” means a Joint Venture between one or more MBEs 
and/or WBEs and another person, in which the percentage of profit or loss to which the 
certified firm or firms is entitled or exposed for participation in the contract, as set forth in 
the joint venture agreement, is at least twenty-five percent (25%) of the total profit or loss. 

 (xi) “Standard Services” means services other than Professional Services. 

(xii) “WBE” means a women-owned business enterprise certified by DSBS in 
accordance with section 1304 of the New York City Charter. 

(b) This contract is subject to the following requirements pertaining to the awarding of 
City-Funded subcontracts to MBEs and WBEs.  The contractor shall make all reasonable, 
good faith efforts to award City-Funded subcontracts for Construction, for Professional 
Services, and for Standard Services to MBEs and WBEs as necessary to meet the 
Participation Goals established in subsection (c) below. 

(c) (i)  The M/WBE participation goals established for this contract for City-Funded 
subcontracts are as follows:  

(A) for Construction, thirty-eight percent (38%) for M/WBEs.  The Participation 
Goals may be met by awarding to M/WBEs thirty-eight percent (38%) of the total 
aggregate dollar value of all City-Funded subcontracts for Construction, in accordance with 
the provisions of subsection (d) below;  

(B) for Professional Services, thirty-seven percent (37%) for M/WBEs.  The 
Participation Goals may be met by awarding to M/WBEs thirty-seven percent (37%) of the 
total aggregate dollar value of all City-Funded subcontracts for Professional Services, in 
accordance with the provisions of subsection (d) below; and  

(C) for Standard Services, thirty-one percent (31%) for M/WBEs.  The Participation 
Goals may be met by awarding to M/WBEs thirty-one percent (31%) of the total aggregate 
dollar value of all City-Funded subcontracts for Standard Services, in accordance with the 
provisions of subsection (d) below.  

(ii) To satisfy the Participation Goals, the foregoing M/WBE requirements (A) shall 
apply to all City-Funded subcontracts for Construction, for Professional Services, and for 
Standard Services that are awarded on or after the Effective Date of the Agreement, and (B) 
may be applied to City-Funded subcontracts for Construction, for Professional Services, 
and for Standard Services that have been awarded after the Allocation Date, but prior to the 
Effective Date of the Agreement.  If the Recipient chooses to do so, such subcontracts 
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described in item (B) of this subsection (c)(ii) will count toward computing total aggregate 
dollar value. 

(d) (i)  City-Funded subcontracts shall be awarded to M/WBEs in the percentage 
breakdown as follows: 

(A)  For Construction subcontracts:  Black American--8%; Asian-American--8%; 
Hispanic-American—4%; and WBE—18%; 

(B)  For Professional Services subcontracts: Black American—12%; Hispanic-
American—8%; and WBE—17% (no goal has been established for Asian-American 
firms); and 
 
(C)  For Standard Services subcontracts: Black American—12%; Asian-
American—3%; Hispanic-American—6%; and WBE—10%. 

(ii)  Notwithstanding the foregoing, if it is not practicable to achieve the breakdown 
set forth above, the Participation Goal of  

(A)  thirty-eight percent (38%) for Construction subcontracts may be met by using 
Black American, Asian-American, Hispanic-American or WBE firms, or any combination 
of such firms,  

(B)  thirty-seven percent (37%) for Professional Services subcontracts may be met 
by using Black American, Hispanic-American or WBE firms, or any combination of such 
firms, 

 
(C)  thirty-one percent (31%) for Standard Services subcontracts may be met by 

using Black American, Asian-American, Hispanic-American or WBE firms, or any 
combination of such firms. 

(e) (i)  A City-Funded contractor that is an MBE and/or WBE will be permitted to count 
its own participation toward fulfillment of the relevant Participation Goals, provided that 
(A) the value of such contractor’s participation shall be determined by subtracting from the 
total value of its contract any amounts that it pays to subcontractor(s) it directly contracts 
with, and (B) if such contractor is certified as both an MBE and a WBE, such contractor 
may count its own participation either toward the relevant Participation Goals for MBEs or 
the Participation Goals for WBEs, but not both.   

(ii)  A City-Funded contractor that is a Qualified Joint Venture will be permitted to count a 
percentage of its own participation toward fulfillment of the relevant Participation Goals, 
provided that (A) the value of such contractor’s participation shall be determined by 
subtracting from the total value of its contract any amounts that it pays to subcontractor(s) it 
directly contracts with, and then multiplying the remainder by the percentage to be applied 
to total profit to determine the amount to which an MBE or WBE is entitled pursuant to the 
Joint Venture agreement, and (B) where a participant in a Joint Venture is certified as both 
an MBE and a WBE, the amount of its participation in the Joint Venture shall be counted 
either toward the relevant Participation Goals for MBEs or the Participation Goals for 
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WBEs, but not both.   

(f) Contractor, subcontractor(s), and prospective subcontractor(s) may obtain a list of 
M/WBE firms from DSBS by visiting its website at www.nyc.gov/buycertified, by emailing 
DSBS at buyer@sbs.nyc.gov, by calling DSBS at (212) 513-6356, or by visiting or writing 
DSBS at 110 William St., New York, New York 10038, 7th Floor.  If contractor, 
subcontractor(s), or prospective subcontractor(s) becomes aware of a firm that may be 
eligible for such certification, but has not yet become certified, contractor, subcontractor(s), 
or prospective subcontractor(s) may contact DSBS for assistance in seeking certification by 
visiting www.nyc.gov/getcertified, emailing DSBS at MWBE@sbs.nyc.gov, or calling the 
DSBS certification helpline at (212) 513-6311.  Such certification must occur prior to the 
firm’s commencement of work.  A firm that is certified as both an MBE and a WBE may be 
counted either toward the relevant Participation Goals for MBEs or the Participation Goals 
for WBEs, but not both. 

(g) So as to enable the Recipient to track contractor’s/subcontractor(s) compliance with 
the Participation Goals, contractor/subcontractor(s) shall submit to the Recipient a report in 
the form available from Recipient.  The first such report shall be submitted on the date 
agreed to by the parties.  Thereafter, an updated M/WBE report shall be submitted by 
contractor/subcontractor(s) on a quarterly basis.   

(h)    If after a reasonable, good faith effort, contractor/subcontractor(s) will not be able to 
achieve the Participation Goal(s), contractor/subcontractor(s) may seek an adjustment 
during the contract term by submitting to the Recipient a request for adjustment of the 
M/WBE Participation Goal(s), in the form available from the Recipient, specifying the 
efforts made to achieve the Participation Goal(s) and the reasons an adjustment is being 
requested.  The City may permit the Recipient to also take into consideration the 
contractor’s/subcontractor’s record of awarding non-City-Funded subcontracts on this 
Project to M/WBE firms, in determining whether an adjustment of the Participation Goal(s) 
is appropriate.  A failure by contractor/subcontractor(s) to meet the Participation Goal(s) 
without obtaining an adjustment of the Participation Goal(s) will be treated as a failure to 
comply with a term and condition of their contract.  

Section 8. Executive Order No. 50.  
 
(a)  Every First Tier Contract in an amount greater than $100,000 (whether or not City-
Funded) shall be subject to and shall incorporate the equal employment and non-
discrimination requirements of Executive Order No. 50 as contained in Section 4 of the 
NYC Appendix of the Agreement. 

 
(b) Employment Reports shall be submitted by each Construction Contractor and 
Consultant as may be required by E.O. 50. and the New York City Department of 
Small Business Services, Division of Labor Services (“DLS”).  
 
Employment Report forms may be obtained from DLS either via the DSBS website at 
www.nyc.gov/sbs or by telephone at (212) 513-6323. 

http://www.nyc.gov/buycertified
mailto:buyer@sbs.nyc.gov
http://www.nyc.gov/getcertified
mailto:MWBE@sbs.nyc.gov
http://www.nyc.gov/sbs
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EXHIBIT C 
 

INSURANCE, RISK OF OPERATIONS,  

AND INDEMNIFICATION REQUIREMENTS 

I.  INSURANCE PROVISIONS  

A.  Required Insurance 

1. A contract shall not be executed and a Purchase Order shall not be issued until all insurance 
has been obtained, as required below, and such insurance has been reviewed and approved by 
the Library’s Risk Management and Purchasing Department.  Insurance must be maintained 
until the expiration or satisfactory completion of the services provided under an executed 
agreement, 
 
Within ten (10) days after notification of recommendation to make an award, the Contractor 
shall mail copies of its insurance certificate(s) as follows:  (1) one copy to the Library and (1) 
one copy to the City of New York as follows:  
 
Certificate Holder 

1. Risk Management  
Queens Borough Public Library  
89-11 Merrick Boulevard  
Jamaica, New York 11432  

  
Certificate Holder 

2. The City of New York 
Department of Design & Construction 
30-30 Thomson Avenue 
Long Island City, NY  11101 

 
The Contractor must also include, along with its mailed insurance certificate(s), a provision that 
in the event the policies are either canceled, not renewed for any reason, altered or diminished, 
at least thirty (30) days prior written notice by certified mail, return receipt requested, thereof 
shall be provided to:  
 
Lawrence Vedilago 
Risk Management  
Queens Borough Public Library  
89-11 Merrick Boulevard  
Jamaica, New York 11432  
  
1.  Commercial General Liability 

During the term of this Agreement,  Contractors, Sub-Contractors and Consultants shall 
each maintain Commercial General Liability (CGL) insurance, with the coverages indicated 
below, in the minimum amount of $1,000,000 per occurrence (combined single limit), 
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$2,000,000 aggregate. Such policy shall protect the City, the Queens Borough Public 
Library and the Library Board of Trustees, and the Contractor and its subcontractors 
performing work at the Project site from claims for property damage and/or bodily injury, 
including death, which may arise from any of the operations under this Agreement, whether 
such operations are performed by the Contractor or anyone directly or indirectly employed 
by such party. The coverage provided must be “occurrence” based rather than “claims-
made.” The foregoing policy shall include, without limitation, the following types of 
coverage: Premises Operations; Products and Completed Operations; Contractual Liability 
(including the tort liability of another assumed in a contract); Broad Form Property 
Damage; Medical Payments; Independent Contractors; Personal Injury (Contractual 
Exclusion deleted); Explosion, Collapse and Underground Property; and Incidental 
Malpractice. If such insurance contains an aggregate limit, it shall apply separately to the 
Project.  

Such Commercial General Liability Insurance shall name the City including its officials and 
employees, the Queens Borough Public Library, and the Library Board of Trustees as 
Additional Insureds.  Coverage must be at least as broad as the latest edition of Insurance 
Services Office (ISO) Form CG 20 26 or its equivalent.  

The following language must be added to “The Description of Operations” on each 
Certificate of Insurance: 

The City of New York, together with its officials and employees, and The Queens Borough 
Library and its Trustees, Officers, Agents and Employees are additional insured under this 
policy with regard to the pass-through contract for the renovation of the Central Library 
located at 89-11 Merrick Boulevard, Jamaica, NY 11432 under Project 0417-1. 

2.  Builders’ Risk 

Contractors shall maintain Builders’ Risk Insurance. In such instance, such policy shall 
cover all risks in completed value form for the total value of the work through Substantial 
Completion for the Project performed by such Contractor (or such portion of the work as 
may be designated by the City or the Library), as well as the value of any equipment, 
supplies and/or materials for the Project that may be in storage (on or offsite) or in transit. 
The policy shall provide coverage for the cost of removing debris, including demolition as 
may be legally necessary by the operation of any law, ordinance or regulation, and for loss 
or damage to any owned, borrowed, leased or rented capital equipment, tools, including 
tools of the Contractor’s agents and employees, staging towers and forms, and property of 
the City or the Library held in their care, custody and control. Such policy shall name the 
Contractor as Named Insured and the City and the Library as both Additional Insureds and 
Loss Payees as their interests may appear. The Builders’ Risk policy shall contain the 
following endorsements:        
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(a) In the event a loss occurs at an occupied facility, occupancy of such facility 
is permitted without the consent of the issuing insurance company; and     

(b) In the event that the insurance policy has been issued by a mutual insurance 
company, the following language shall be included: “The City of New York 
and the Queens Borough Public Library are not liable for any premium or 
assessment under this policy of insurance. The First Named Insured is solely 
liable therefor.”              

3.   

4.  Workers’ Compensation Insurance, Employers’ Liability Insurance, and Disability 
Benefits Insurance 

Contractors, sub-contractors and consultants must maintain Workers’ Compensation 
Insurance, Employers’ Liability Insurance, and Disability Benefits Insurance in accordance 
with the laws of the State of New York on behalf of all employees providing services in 
connection with the Project. 

5.  Professional Liability 

(a)  Any architect or professional engineer retained by the Queens Borough Public 
Library or its Contractors in connection with the Project shall maintain Professional 
Liability Insurance in an amount not less than $1,000,000 per occurrence. The policy shall 
include an endorsement to cover the liability assumed by the architect or professional 
engineer under its contract arising out of the negligent performance of professional services 
or caused by an error, omission or negligent act of the architect or professional engineer or 
anyone employed by the architect or professional engineer.   

 (b)  Claims-made policies will be accepted for Professional Liability Insurance. All 
such policies shall have an extended reporting period option or automatic coverage of not 
less than two years. If available as an option, the insured agrees to purchase the extended 
reporting period on cancellation or termination unless a new policy is effected with a 
retroactive date, including at least the last policy year. 

6. Other Insurance 

Contractors must also provide the following insurance:  

Commercial Umbrella Liability – The Contractor shall maintain Commercial Umbrella 
Insurance (“Umbrella”) with a limit of no less than two million dollars ($2,000,000) per 
occurrence;  

Business Auto Liability – The Contractor shall maintain Business Automobile Liability 
coverage, with no less than a one-million-dollar ($1,000,000) Combined Single Limit, which 
shall cover liability arising out of any motor vehicle, whether owned, hired, or non-owned.  
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If the Agreement involves removing hazardous waste from the project site, or the project 
involves environmental exposures, pollution liability coverage equivalent to that provided under 
the ISO Broadened Pollution Liability Coverage for Covered Autos endorsement (CA 9948) 
shall be provided, and the Motor Carrier Act endorsement (MCS 90) shall be attached. 
 

The Contractor shall provide such other types of insurance, at such limits and with such 
conditions, as may be specified by the City or the Library. 

 B.  General Requirements for Insurance Coverage and Policies 

1.  All insurance policies required under this Agreement shall be maintained with 
companies that may lawfully issue the required policy and have an A.M. Best rating of at 
least A-/“VII” or a Standard and Poor’s rating of at least A, unless prior written approval is 
obtained from the New York City Law Department.   

2.  All required insurance shall be primary (and non-contributing) to any insurance or self-
insurance maintained by the City or the Queens Borough Public Library. 

3. All required insurance policies shall be in a form acceptable to the City and the Library 
and shall contain no exclusions or endorsements that are not acceptable to the City and the 
Library. 

4.  In the event the   Contractor, as the case may be, receives notice, from an insurance 
company or other person, that any insurance policy required under this Exhibit C shall be 
cancelled or terminated (or has been cancelled or terminated) for any reason, the  
Contractor, as the case may be, shall immediately forward a copy of such notice to: 

Lawrence Vedilago 
Risk Management  
Queens Borough Public Library  
89-11 Merrick Boulevard  
Jamaica, New York 11432  
 

5.  The omission of any endorsements or clauses required by this Exhibit will be considered 
cause for rejection of the policy. 

6.  The party required to obtain such insurance shall be solely responsible for the payment 
of all premiums for any policy required under this Agreement and all deductibles and self-
insured retentions to which such policy may be subject, whether or not the City of New 
York is an Additional Insured under the policy.  

If any of the insurance policies utilized for the Library’s projects contain Deductibles or Self-
Insured Retentions (“SIRs”), they must be declared as such with applicable levels on the 
Certificates of Insurance.  The Library has the option to accept or reject the Deductibles or 
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SIRs, or to impose additional security or other requirements, in view of the Library’s preference 
that insurance policies utilized for the Library’s projects have no Deductibles or SIRs;  

7.  Insurance coverage in the minimum amounts provided for herein shall not relieve the 
Contractor of any liability under the contract, nor shall it preclude the City or the Library 
from exercising any rights or taking such other actions as are available to it under any other 
provisions of this Agreement or applicable law. 

8.  Wherever this Exhibit  requires that insurance coverage be “at least as broad” as a 
specified form (including all ISO forms), there is no obligation that the form itself be used, 
provided that the Contractor can demonstrate that the alternative form or endorsement 
contained in its policy provides coverage at least as broad as the specified form.  

9.   Contractors may satisfy the insurance obligations under  this Exhibit  through primary 
policies or a combination of primary and excess/umbrella policies, so long as all policies 
provide the scope of coverage required herein.  

10. Contractor shall provide certified copies of the declarations pages or of the insurance 
policies themselves, upon request by the Library, within twenty (20) calendar days of such 
request. 

11. Failure of the Library to demand such certificates, policies, endorsements, or other evidence 
of full compliance with these insurance requirements, or failure of the Library to identify a 
deficiency from evidence that is provided, shall not constitute or be construed as a waiver of the 
Contractor’s obligation to maintain such insurance. 

12. The Contractor shall waive all rights against the City and the Library and their agents, 
officials, officers, trustees, directors, and employees, for recovery of damages to the extent 
these damages are covered by the CGL policy, the Business Auto Policy, and the Umbrella 
policy.  

13. The Contractor shall provide a copy of these Insurance Requirements to its insurance 
producer(s) and/or insurance carrier(s) to determine if they can be met. 

14. The Library reserves the right to adjust these insurance requirements.  

15. The Contractor shall procure and maintain any insurance coverage as required by Federal, 
State or local laws. 
 
16. The Contractor shall require every subcontractor(s) to procure and provide all of the same 
insurance requirements that the Contractor shall provide prior to commencement of, and 
through to completion, any work arising out of the Agreement between the Library and the 
Contractor.  
 
C.  Proof of Insurance 

1.  For Commercial General Liability and Umbrella Insurance, Contractors shall, within ten 
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(10) calendar days of (a) the Effective Date in the case of the Contractor, and (b) the award 
of its contract in the case of the Contractor, file a Certificate of Insurance, which is in 
accordance with the requirements of subsection (C)(5) herein, with BOTH the Queens 
Borough Public Library and the Commissioner of the Department of Design and 
Construction (“DDC Commissioner”).  
 
2.  For Builders’ Risk Insurance, Recipient’s Contractor shall file a Certificate of Insurance, 
which is in accordance with the requirements of subsection (C)(5) herein, with the DDC 
Commissioner and the Library as directed, but in any event no later than ten (10) calendar 
days prior to commencement by the Contractor of any construction work.   
 
3.   
 
4.  The Contractor shall provide proof of Workers’ Compensation, Employers’ Liability, 
and Disability Benefits Insurance in a form acceptable to both the Library and the DDC 
Commissioner within ten (10) calendar days of the Effective Date. Each Contractor shall 
provide such proof within ten (10) calendar days of the award of its contract. 

5. For all policies provided pursuant to this Exhibit , other than Workers’ Compensation, 
Employers’ Liability, and Disability Benefits Insurance, all Certificates of Insurance shall 
be in a form acceptable to the Library and the DDC Commissioner and shall certify (a) the 
issuance and effectiveness of such policies of insurance, each with the specified minimum 
limits, (b) for Commercial General Liability Insurance, that the City and the Queens 
Borough Public Library are  Additional Insureds with coverage at least as broad as the most 
recent edition of ISO Form CG 20 26 and (c) the company code issued to the insurance 
company by the National Association of Insurance Commissioners (the NAIC number). All 
Certificates of Insurance shall be accompanied by the required additional insured 
endorsement and either a duly executed “Certification by Insurance Broker or Agent” in the 
form attached to this Exhibit or completed copies of all policies referenced in the Certificate 
of Insurance as certified by an authorized representative of the issuing insurance carrier. If 
any policy is not available at the time of submission, certified binders may be submitted 
until such time as the policy is available, at which time a certified copy of the policy shall 
be submitted. 

6.  Documentation confirming renewals of insurance required hereunder shall be submitted 
to the DDC Commissioner not less than thirty (30) calendar days prior to the expiration date 
of such policy.  

7.  Copies of any policy required by this Exhibit shall be provided to the Library and the 
City by the party required to obtain such insurance upon demand therefor by the Library, 
DDC Commissioner or the New York City Law Department. 

 

D.  Site Operations 
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1.  No Contractor shall commence operations at the Project site or adjacent thereto unless 
and until proof of all insurance required in connection with such Contractor has been 
submitted to and accepted by the DDC Commissioner and the Library Risk Manager. The 
Contractor shall agree that it shall not commence operations at the site or adjacent thereto 
unless and until all such insurance has been submitted to and accepted by the DDC 
Commissioner and the Library Risk Manager. Acceptance by the DDC Commissioner of a 
certificate does not excuse the Recipient or Contractor from securing insurance consistent 
with the provisions of this Exhibit or of any liability arising from their failure to do so.  

2.  The Contractor shall be responsible for ensuring continuous insurance coverage as 
required by this Agreement and shall only authorize work at the Project site during the 
effective period of all required coverage. 

3.  In the event that any insurance policies that the Contractors are required to maintain 
lapse, are revoked, suspended or otherwise terminated, for whatever cause, then  the 
Contractor, as the case may be, shall immediately stop all work at the Project site, and shall 
not recommence work at the site until authorized in writing to do so by the Library . Upon 
quitting the Project site, unless otherwise directed by the DDC Commissioner, the 
Contractor shall leave all plant, materials, equipment, tools and supplies on the Project site. 
The term of the relevant agreement or contract shall continue to run during such periods and 
no extensions of time will be granted. Furthermore, the DDC Commissioner may ensure 
that the relevant Contractor maintains the required insurance as described above.   

4.   Contractor shall promptly notify the Library Risk Management Division and the DDC 
Commissioner of any accidents causing bodily injury or property damage arising in the 
course of operations under the Agreement. 

 

E.  Miscellaneous 

1.  Where notice of loss, damage, occurrence, accident, claim or suit is required under an 
insurance policy maintained in accordance with this Exhibit, the Contractor shall notify in 
writing all insurance carriers that issued potentially responsive policies of any such event 
relating to any operations under this Agreement (including notice to Commercial General 
Liability insurance carriers for events relating to the Contractors’ own employees) no later 
than twenty (20) days after such event. For any policy where the City or the Library is an 
Additional Insured, such notice shall expressly specify that “this notice is being given on 
behalf of the City of New York and the Queens Borough Public Library as Insured as well 
as the Named Insured”  Such notice shall also contain the following information: the 
number of the insurance policy, the name of the named insured, the date and location of the 
damage, occurrence, or accident, and the identity of the persons or things injured, damaged 
or lost. The Contractor shall simultaneously send a copy of such notice to the City of New 
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York c/o Insurance Claims Specialist, Affirmative Litigation Division, New York City Law 
Department, 100 Church Street, New York, New York 10007, and to Lawrence Vedilago, 
Risk Management, Queens Borough Public Library, 89-11 Merrick Boulevard, Jamaica, 
New York 11432. 

2.  In the event of any loss, accident, claim, action, or other event that does or can give rise 
to a claim under any insurance policy required under this Exhibit, the Contractor shall at all 
times fully cooperate with the City with regard to such potential or actual claim. 

3.  Any notice required to be given to the Library, City or the DDC Commissioner under 
this Exhibit or any insurance policy required hereunder shall be addressed to: 

The City and the DDC Commissioner: 

Commissioner of the Department of Design and Construction, 30-30 Thomson Avenue, 
Long Island City, New York, New York, 11101. 

The Library: 

Lawrence Vedilago, Risk Management, Queens Borough Public Library, 89-11 Merrick 
Boulevard, Jamaica, New York 11432. 

4.  The Contractors waive all rights against the City, including its officials and employees, 
and the Queens Borough Public Library and the Library Board of Trustees for any damages 
or losses that are covered under any insurance required under this Exhibit (whether or not 
such insurance is actually procured or claims are paid thereunder) or any other insurance 
applicable to the operations of the Contractors.  

5.  In the event the Contractors utilize a self-insurance program to satisfy any of the 
requirements of this Exhibit, the  Contractors shall ensure that any such self-insurance 
program provides the City and the Library with all rights that would be provided by 
traditional insurance under this Exhibit, including but not limited to, the defense and 
indemnification obligations that insurers are required to undertake in liability policies. 

6.  The  Contractors’ failure to secure policies in complete conformity with this Exhibit, 
gives an insurance company timely notice of any sort required in this Agreement, or do 
anything else required by this Exhibit  shall constitute a material breach of this Agreement 
and of the Contractor’s contract.  Such breach shall not be waived or otherwise excused by 
any action or inaction by the City or by the Library at any time. 

7.  Insurance coverage provided pursuant to this Exhibit or otherwise shall not relieve the 
Contractors of any liability under this Agreement or Contractors’ contracts, nor shall it 
preclude the City or the Library from exercising any rights or taking such other actions 
available to it under any other provisions of this Agreement or law. 
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II.  RISK OF OPERATIONS AND INDEMNIFICATION PROVISIONS 

 
A.  Contractor shall be solely responsible for the safety and protection of all its employees 
and shall assume all liability for injuries, including death, which may occur as a result of 
its performance of this Agreement whether or not due to the negligence, act or omission 
of Contractor, its agents or subcontractors. The provisions of this Section shall not be 
deemed to create any new right of action in favor of any third party against the Library or 
the City. 

 
B. To the fullest extent permitted by law, the Contractor shall indemnify, defend and 
hold the City, its employees and agents (the “Indemnitees”) and the Queens Borough 
Public Library and its Board of Trustees harmless against any and all claims (including 
but not limited to claims asserted by any employee of the contractor , or its 
subcontractors) and costs and expenses of whatever kind (including but not limited to 
payment or reimbursement of attorneys’ fees and disbursements) allegedly arising out of 
or in any way related to the operations of the Contractor,  or subcontractors, in the 
performance of this Agreement or from the Contractor’s and/or its subcontractors’ failure 
to comply with any of the provisions of this Agreement or of any law.  Such costs and 
expenses shall include all those incurred in defending the underlying claim and those 
incurred in connection with the enforcement of this Section II by way of cross-claim, 
third-party claim, declaratory action or otherwise. The parties expressly agree that the 
indemnification obligation hereunder contemplates (1) full indemnity in the event of 
liability imposed against the Indemnitees without negligence and solely by reason of 
statute, operation of law or otherwise; and (2) partial indemnity in the event of any actual 
negligence on the part of the Indemnitees either causing or contributing to the underlying 
claim (in which case, indemnification will be limited to any liability imposed over and 
above that percentage attributable to actual fault whether by statute, by operation of law, 
or otherwise). Where partial indemnity is provided hereunder, all costs and expenses 
shall be indemnified on a pro rata basis. 

 
C.  The contractor shall be solely responsible for and shall indemnify, defend and hold 
the City, Queens Borough Public Library and its Board of Trustees harmless against any 
and all claims and judgments for damages for any infringement of copyright, trademark, 
and patents or use of patented articles, tools, materials, equipment, appliances or 
processes in the performance or completion of the Work, including all costs and expenses 
which the City, the Queens Borough Public Library and its Board of Trustees shall or 
may incur or be obligated to pay by reason thereof. 

 
D.  Indemnification under this Section II or any other provision of the Agreement shall 
operate whether or not the contractors or subcontractors have placed and maintained the 
insurance specified under this Agreement.



 
 

 

CERTIFICATES OF INSURANCE 
 

 
 

All certificates of insurance (except certificates of insurance solely 
evidencing Workers’ Compensation Insurance, Employer’s Liability 
Insurance, and/or Disability Benefits Insurance) must be accompanied 
by the Certification by Insurance Broker or Agent on the following page 
setting forth the required information and signatures:  

 

 

 



 
 

CITY OF NEW YORK 
CERTIFICATION BY INSURANCE BROKER OR AGENT 

 
 The undersigned insurance broker or agent represents to the City of New York that 

the attached Certificate of Insurance is accurate in all material respects. 

  _____________________________________________________  
 [Name of broker or agent (typewritten)] 

     
 _____________________________________________________  

 [Address of broker or agent (typewritten)] 

     
 _____________________________________________________  

 [Email address of broker or agent (typewritten)] 

     
 _____________________________________________________  

 [Phone number/Fax number of broker or agent (typewritten)] 

        

_____________________________________________________ 
  [Signature of authorized official, broker, or agent] 

     
 _____________________________________________________  

 [Name and title of authorized official, broker, or agent (typewritten)] 
 

State of ……………………….) 

      ) ss.: 

County of …………………….) 

 

Sworn to before me this _____ day of ___________ 20___ 

 

______________________________________________________ 

 

NOTARY PUBLIC FOR THE STATE OF ___________________ 
 

  



 
 

EXHIBIT D  

PAYMENT 

GUARANTEE 

 

I.          (A)  For purposes of this Exhibit D:  

(1)  “Contractor” means a City-Funded First Tier Construction Contractor and a 
City-Funded Second Tier Construction Contractor who or which is in contract with a First 
Tier Consultant (whether or not the First Tier Consultant was City-Funded); and  

(2)  “Subcontractor” means a person, firm or corporation, excluding employees of 
a Contractor, who or which contracts with a Contractor to furnish, or actually furnishes to 
a Contractor for compensation, labor, materials, equipment, supplies, or any combination 
thereof, in connection with the Work performed hereunder. 

(B)  In the event a Contractor is not required to provide a payment bond, the City 
shall, in accordance with the terms of this Exhibit D, guarantee payment of all lawful 
claims for: 

 
(1) Wages and compensation for labor performed and/or services rendered; and 

 
(2) Materials, equipment, and supplies provided, whether incorporated into the 

Work or not, when demands have been filed with the City as provided hereinafter by any 
person, firm, or corporation which furnished labor, material, equipment, supplies, or any 
combination thereof, in connection with the Work performed hereunder (hereinafter 
referred to as the "beneficiary") at the direction of the Recipient or the Contractor, or a 
Subcontractor of the Contractor. 

 
II. The provisions of Section I.(B) of this Exhibit D are subject to the following 
limitations and conditions: 

 
(A)  The guarantee is made for the benefit of all beneficiaries as defined in Section 

I.(B) of this Exhibit D, provided that those beneficiaries strictly adhere to the terms and 
conditions of Section II.(C) and (D) of this Exhibit D. 
 

(B)  Nothing in this Exhibit D shall prevent a beneficiary providing labor, services 
or material for the Work from suing the person, firm or corporations for whom such labor, 
services or material was provided for any amounts due and owing the beneficiary by such 
person, firm or corporation. 

 
(C)   Every person who has furnished labor or material, to a Contractor or to a 

Subcontractor of the Contractor, in the prosecution of the Work and who has not been paid 
in full therefor before the expiration of a period of ninety (90) days after the date on which 
the last of the labor was performed or material was furnished by him/her for which the 
claim is made, shall have the right to sue on this payment guarantee in his/her own name 
for the amount, or the balance thereof, unpaid at the time of commencement of the action; 



 
 

provided, however, that a person having a direct contractual relationship with a 
Subcontractor of the Contractor but no contractual relationship express or implied with the 
Contractor shall not have a right of action upon the guarantee unless he/she shall have 
given written notice to the Contractor within one hundred twenty (120) days from the date 
on which the last of the labor was performed or the last of the material was furnished, for 
which his/her claim is made, stating with substantial accuracy the amount claimed and the 
name of the party to whom the material was furnished or for whom the labor was 
performed.  The notice shall be served by delivering the same personally to the Contractor 
or by mailing the same by registered mail, postage prepaid, in an envelope addressed to the 
Contractor at any place where it maintains an office or conducts its business; provided, 
however, that where such notice is actually received by the Contractor by other means, such 
notice shall be deemed sufficient. 

 
(D)  Except as provided in Labor Law Section 220-g, no action on this payment 

guarantee shall be commenced after the expiration of the one-year limitations period set 
forth in Section 137(4)(b) of the State Finance Law. 

 
(E)  A Contractor shall promptly forward to the City any notice or demand received 

pursuant to Section II.(C) of this Exhibit D.  The Contractor shall inform the City of any 
defenses to the notice or demand and shall forward to the City any documents the City 
requests concerning the notice or demand. 

 
(F)  All demands made against the City by a beneficiary of this payment guarantee 

shall be presented to the Project representative along with all written documentation 
concerning the demand which the Project representative deems reasonably appropriate or 
necessary, which may include, but shall not be limited to: the subcontract; any invoices 
presented to the Contractor for payment; the notarized statement of the beneficiary that 
the demand is due and payable, that a request for payment has been made of the 
Contractor and that the demand has not been paid by the Contractor within the time 
allowed for such payment by the subcontract; and copies of any correspondence between 
the beneficiary and the Contractor concerning such demand.  The City shall notify the 
Contractor that a demand has been made. The Contractor shall inform the City of any 
defenses to the demand, and shall forward to the City any documents the City requests 
concerning the demand. 

 
(G) The City shall make payment only if, after considering all defenses presented 

by the Contractor, it determines that the payment is due and owing to the beneficiary 
making the demand. 

 
(H)  No beneficiary shall be entitled to interest from the City, or to any other costs, 

including, but not limited to, attorney's fees, except to the extent required by State Finance 
Law Section 137. 

 
III. Upon the receipt by the City of a demand pursuant to this Exhibit D, the City may 
withhold from any payment otherwise due and owing to the Recipient under this 
Agreement an amount sufficient to satisfy the demand. 

 



 
 

(A) In the event the City determines that the demand is valid, the City shall notify 
the Contractor of such determination and the amount thereof, and direct the Contractor to 
immediately pay such amount to the beneficiary.  In the event the Contractor, within 
seven (7) days of receipt of such notification from the City, fails to pay the beneficiary, 
such failure shall constitute an automatic and irrevocable assignment of payment by the 
Contractor to the beneficiary for the amount of the demand determined by the City to be 
valid.  The Contractor, without further notification or other process, hereby gives its 
unconditional consent to such assignment of payment to the beneficiary and authorizes 
the City, on its behalf, to take all necessary actions to implement such assignment of 
payment, including without limitation the execution of any instrument or documentation 
necessary to effectuate such assignment. 

 
(B) In the event that the amount otherwise due and owing by the City to the 

Recipient is insufficient to satisfy such demand, the City may, at its option, require 
payment from the Recipient of an amount sufficient to cover such demand and exercise 
any other right to require or recover payment which the City may have under law or 
contract. 

 
(C) In the event the City determines that the demand is invalid, any amount 

withheld pending the City's review of such demand shall be paid to the Recipient; 
provided, however, no lien has been filed. In the event a lien has been filed, the parties 
will be governed by the provision of the Lien Law of the State of New York. 

 
IV. In the event the City determines that the beneficiary is entitled to payment pursuant to 
this Exhibit D, such determination and any defenses and counterclaims raised by the 
Contractor shall be taken into account in evaluating the Recipient’s performance. 

 
V.  Nothing in this Exhibit D shall relieve a Contractor of the obligation to pay the claims 
of all persons with valid and lawful claims against the Contractor relating to the Work. 

 
VI.  Notwithstanding any provision to the contrary contained in the Agreement 
(including this Exhibit D), the  payment guarantee made pursuant to this Exhibit D shall 
be construed in a manner consistent with Section 137 of the New York State Finance 
Law and shall afford to persons furnishing labor or materials to the Contractor or its 
Subcontractors in the prosecution of the Work all of the rights and remedies afforded to 
such persons by such section, including but not limited to, the right to commence an 
action against the City on the payment guarantee provided by this Exhibit D within the 
one year limitations period set forth in Section 137(4)(b). 

  



 
 

EXHIBIT E 
 

WHISTLEBLOWER PROTECTION EXPANSION ACT RIDER 
 
(1)         In accordance with Local Law Nos. 30-2012 and 33-2012, codified at sections 
6-132 and 12-113 of the New York City Administrative Code, respectively, 

 
(a)         Contractor  shall  not  take  an  adverse  personnel  action  with  respect  

to  an  officer  or employee in retaliation for such officer or employee making a report of 
information concerning conduct which such officer or employee knows or reasonably 
believes to involve corruption, criminal activity, conflict of interest, gross 
mismanagement or abuse of authority by any officer or employee relating to this Contract 
to (i) the Commissioner of the Department of Investigation, (ii) a member of the New 
York City Council, the Public Advocate, or the Comptroller, or (iii) the City Chief 
Procurement Officer, ACCO, Agency head, or Commissioner. 

 
(b)         If any of Contractor’s officers or employees believes that he or she has 

been the subject of an adverse personnel action in violation of subparagraph (a) of 
paragraph 1 of this rider, he or she shall be entitled to bring a cause of action against 
Contractor to recover all relief necessary to make him or her whole. Such relief may 
include but is not limited to: (i) an injunction to restrain continued retaliation, (ii) 
reinstatement to the position such employee would have had but for the retaliation or to 
an equivalent position, (iii) reinstatement of full fringe benefits and seniority rights, (iv) 
payment of two times back pay, plus  interest,  and  (v)  compensation  for  any  special  
damages  sustained  as  a  result  of  the  retaliation, including litigation costs and 
reasonable attorney’s fees. 

 
(c)         Contractor shall post a notice provided by the City in a prominent and 

accessible place on any site where work pursuant to the Contract is performed that 
contains information about: 

 
(i)          how  its  employees  can  report  to  the  New  York  City  Department  

of  Investigation allegations of fraud, false claims, criminality or 
corruption arising out of or in connection with the Contract; and 

 
(ii)         the rights and remedies afforded to its employees under New York City 

Administrative Code sections 7-805 (the New York City False Claims Act) 
and 12-113 (the Whistleblower Protection Expansion Act) for lawful acts 
taken in connection with the reporting of allegations of fraud, false 
claims, criminality or corruption in connection with the Contract. 

 
(d)         For the purposes of this rider, “adverse personnel action” includes 

dismissal, demotion, suspension, disciplinary action, negative performance evaluation, 
any action resulting in loss of staff, office space, equipment or other benefit, failure to 
appoint, failure to promote, or any transfer or assignment or failure to transfer or assign 
against the wishes of the affected officer or employee. 

 
(e)         This rider is applicable to all of Contractor’s subcontractors having 

subcontracts with a value in excess of $100,000; accordingly, Contractor shall include 



 
 

this rider in all subcontracts with a value a value in excess of $100,000. 
 
(2)         Paragraph 1 is not applicable to this Contract if it is valued at $100,000 or less. 
Subparagraphs (a), (b), (d), and (e) of paragraph 1 are not applicable to this Contract if it 
was solicited pursuant to a finding of an emergency. Subparagraph (c) of paragraph 1 is 
neither applicable to this Contract if it was solicited prior to October 18, 2012 nor if it is a 
renewal of a contract executed prior to October 18, 2012. 



 
 

 
REPORTING INFORMATION TO THE  

NEW YORK CITY DEPARTMENT OF 

INVESTIGATION 

If you have information of any corrupt or fraudulent activities or unethical conduct relating 
to a New York City funded project or contract, contact: 

Department of Investigation (DOI) Complaint Bureau 

212-825-5959 

or by mail or in person at: 

DEPARTMENT OF INVESTIGATION 

80 MAIDEN LANE, 17th FLOOR  

NEW YORK, NEW YORK 10038 

Attention: COMPLAINT BUREAU 

 

or file a complaint on-line at: 

www.nyc.gov/doi 

All communications are confidential. 

 

 

 

THE LAW PROTECTS EMPLOYEES OF CITY CONTRACTORS WHO REPORT 

http://www.nyc.gov/doi


 
 

CORRUPTION 

• Any employee of a contractor or subcontractor that has a contract with the City or a 
City contractor of more than $100,000 is protected under the law from retaliation by his 
or her employer if the employee reports wrongdoing related to the contract to the DOI.   

• To be protected by this law, an employee must report information about fraud, false 
claims, corruption, criminality, conflict of interest, gross mismanagement, or abuse of 
authority relating to a City contract over $100,000 to DOI or to certain other 
government officials all of whom must forward the report to DOI. 

• Any employee who has made such a report and who believes he or she has been 
dismissed, demoted, suspended, or otherwise subject to an adverse personnel action 
because of that report is entitled to bring a lawsuit against the contractor and recover 
damages. 
 

 

 

 

 

 

 



 
 

EXHIBIT F 
 

FORM OF TAX AFFIRMATION 

[separate attachment] 
  



 
 

AFFIRMATION 

The undersigned proposer or bidder affirms and declares that said proposer or bidder is not 
in arrears to the City of New York upon debt, contract or taxes and is not a defaulter, as 
surety or otherwise, upon obligation to the City of New York, and has not been declared not 
responsible, or disqualified, by any agency of the City of New York, nor is there any 
proceeding pending relating to the responsibility or qualification of the proposer or bidder 
to receive public contract except 
_____________________________________________________________. 

Full name of Proposer or Bidder [below] 

__________________________________________________________________________
__ 

Address___________________________________________________________________
__ 

City___________________________ State_____________________ Zip 
Code____________ 

CHECK ONE BOX AND INCLUDE APPROPRIATE NUMBER: 

  A - Individual or Sole Proprietorships 

SOCIAL SECURITY NUMBER  
_____________________________________ 

  B - Partnership, Joint Venture or other unincorporated organization 

EMPLOYER IDENTIFICATION NUMBER  
___________________________ 

  C - Corporation 

EMPLOYER IDENTIFICATION NUMBER  
___________________________ 

 
By_____________________________ 
Signature 
_______________________________ 
Title 
If a corporation place seal here 

Must be signed by an officer or duly authorized representative. 

* Under the Federal Privacy Act, the furnishing of Social Security numbers by bidders 
or proposers on City contracts is voluntary.  Failure to provide a Social Security 
number will not result in a bidder’s/proposer’s disqualification.  Social Security 
numbers will be used to identify bidders, proposers or vendors to ensure their 
compliance with laws, to assist the City in enforcement of laws, as well as to 
provide the City a means of identifying businesses seeking City contracts. 



 
 

NYC APPENDIX 
 

SECTION 1. INSURANCE 
 

At all times during the term of this Agreement, Recipient shall comply with the provisions of 
Paragraph 6(A) of the Agreement. 

SECTION 2. ACCOUNTS 

A. This Agreement and all payments made under this Agreement are subject to audit by the 
Comptroller and DDC. 

 
B. To facilitate audit by the City of New York, Recipient shall maintain adequate records of 
services performed by Recipient under this Agreement, and shall keep such records available for 
inspection and audit for a period of six (6) years after the termination of this Agreement. 

 
SECTION 3. RECIPIENT'S EMPLOYEES 

 
A. Recipient is an independent entity, and shall not be deemed to be an agent, employee, servant 
or representative of the City for any purpose whatsoever. 

 
B. All personnel provided by the Recipient to perform any service required under this Agreement 
shall be considered as employed by the Recipient, and not the City. Recipient alone is responsible 
for their work and personal conduct while performing under this Agreement, as well as for their 
direction and compensation. Nothing included in this Agreement shall impose any liability or duty 
upon the City to persons, firms, or corporations employed in any capacity by Recipient, or to make 
the City liable to any person or entity (including governmental agencies) for any act, omission, 
liability, obligation or taxes (including unemployment insurance and social security) of Recipient 
or any individual, firm or corporation employed by Recipient. 

 
C. Recipient shall not employ any labor, material or means whose use during the course of this 
Agreement will in any way cause a strike, work stoppage or similar troubles.  
 
SECTION 4. EQUAL EMPLOYMENT COMPLIANCE/NON-DISCRIMINATION 

A. This Agreement is subject to the requirements of Executive Order No. 50 (1980) as revised 
("E.O.50") and the rules and regulations set forth at 66 RCNY §10-01 et seq. Recipient agrees 
that it: 

 
1. will not discriminate unlawfully against any employee or applicant for employment because of 
race, creed, color, national origin, sex, age, disability, marital status, sexual orientation or 
citizenship status with respect to all employment decisions including, but not limited to, 
recruitment, hiring, upgrading, demotion, downgrading, transfer, training, rates of pay or other 
forms of compensation, layoff, termination, and all other terms and conditions of employment; 

 
2. will not discriminate unlawfully in the selection of subcontractors on the basis of the owner's, 
partners’ or shareholders’ race, color, creed, national origin, sex, age, disability, marital status, 
sexual orientation or citizenship status; 

 
3.  will state in all solicitations or advertisements for employees placed by or on behalf of the 
Recipient  that  all  qualified  applicants  will  receive  consideration  for  employment  without 



 
 

unlawful discrimination based on race, color, creed, national origin, sex, age, disability, marital 
status, sexual orientation or citizenship status, and that it is an equal employment opportunity 
employer; 

 
4. will send to each labor organization or representative of workers with which it has a collective 
bargaining agreement or other contract or memorandum of understanding, written notification of 
its equal employment opportunity commitments under E.O. 50 and the rules and regulations 
promulgated thereunder; 

 
5. will furnish before this Agreement is awarded all information and reports including an 
Employment Report which are required by E.O. 50, the rules and regulations promulgated 
thereunder, and orders of the Department of Small Business Services, Division of Labor Services 
(“DLS”); and 

 
6. will permit DLS to have access to all relevant books, records and accounts for the purposes of 
investigation to ascertain compliance with such rules, regulations, and orders. 

 
B.  Recipient understands that in the event of its noncompliance with the nondiscrimination 
clauses of this Agreement or with any of such rules, regulations, or orders, such noncompliance 
shall constitute a material breach of this Agreement and noncompliance with E.O. 50 and the 
rules and regulations promulgated thereunder.  After a hearing held pursuant to the rules of the 
DLS, the Director of the DLS may direct the contracting agency head to impose any or all of the 
following sanctions: 

 
(1) disapproval of the Recipient; and/or 

 
(2) suspension or termination of the Agreement; and/or 

 
(3) declaring the Recipient in default; and/or 

 
(4)  in lieu of any of the foregoing sanctions, the Director of the DLS may impose an 
employment program. 

 
C.  Failure to comply with E.O. 50 and the rules and regulations promulgated thereunder, in one 
or more instances, may result in the contracting agency declaring the Recipient to be non- 
responsible. 

 
D.  Recipient agrees to include the provisions of the foregoing paragraphs in every subcontract or 
purchase order in excess of One Hundred Thousand Dollars ($100,000) to which it becomes a 
party unless exempted by E.O. 50 and the rules and regulations promulgated thereunder, so that 
such provisions will be binding upon each subcontractor or vendor.  The Recipient will take such 
action with respect to any subcontract or purchase order as may be directed by the Director of 
DLS as a means of enforcing such provisions including sanctions for noncompliance. 

 
E.   Recipient further agrees that it will refrain from entering into any contract or contract 
modification subject to E.O. 50 and the rules and regulations promulgated thereunder with a 
subcontractor who is not in compliance with the requirements of E.O. 50 and the rules and 
regulations promulgated thereunder. 

 
SECTION 5.   PERMITS; COMPLIANCE WITH LAW 

 



 
 

A. Recipient, at its own expense, shall obtain all necessary permits, consents, certificates and 
licenses necessary for the purposes of performing the services described in Exhibit A. 

 
B. Recipient shall render all services under this Agreement in accordance with applicable 
provisions of federal, state and local laws, rules and regulations as are in effect at the time such 
services are rendered. 
 
C. This Agreement is subject to the rules of the Procurement Policy Board as set forth in Title 
9 of the Rules of the City of New York, Section 1-01 et seq. (“PPB Rules”). In the event of a 
conflict between the PPB Rules and a provision of this Agreement, the PPB Rules shall take 
precedence.  

 
SECTION 6.  RISK OF OPERATIONS AND INDEMNIFICATION 

 
At all times during the Term of this Agreement, Recipient shall comply with the provisions of 
Paragraph 6(B) of the Agreement. 

 
SECTION 7. RELEASE 

 
The acceptance by Recipient of any payment made on the final payment request under this 
Agreement shall release the City from all claims of liability to Recipient under this Agreement. 

SECTION 8. ACTIONS 

A. No action shall be brought against the City by Recipient upon any claims based upon this 
Agreement unless such action shall be commenced within six (6) months after the date of the 
filing in the Comptroller's Office of the certificate for the final payment under this Agreement, or 
within six (6) months of the termination of this Agreement, or within six (6) months of the accrual 
of the cause of action, whichever first occurs. 

 
B. In the event any claim is made or any action brought in any way relating to the Agreement, 
Recipient shall diligently render to the City, without additional compensation, any and all 
assistance which the City may require of Recipient. 

 
SECTION 9.  ASSIGNMENT 

 
Recipient shall not assign or otherwise transfer this Agreement or Recipient's rights (including the 
right to payment) and obligations under this Agreement, in whole or in part, without the City’s 
prior written consent. 

 
SECTION 10.  INVESTIGATIONS 

 
A. The parties to this agreement agree to cooperate fully and faithfully with any investigation, 
audit or inquiry conducted by a State of New York (State) or City of New York (City) 
governmental agency or authority that is empowered directly or by designation to compel the 
attendance of witnesses and to examine witnesses under oath, or conducted by the Inspector 
General of a governmental agency that is a party in interest to the transaction, submitted bid, 
submitted proposal, contract, lease, permit, or license that is the subject of the investigation, audit 
or inquiry. 

 
B. 1. If any person who has been advised that his or her statement, and any information from 



 
 

such statement, will not be used against him or her in any subsequent criminal proceeding refuses 
to testify before a grand jury or other governmental agency or authority empowered directly or by 
designation to compel the attendance of witnesses and to examine witnesses under oath 
concerning the award of or performance under any transaction, agreement, lease, permit, 
contract, or license entered into with the City, the State, or any political subdivision or public 
authority thereof, or the Port Authority of New York and New Jersey, or any local development 
corporation within the City, or any public benefit corporation organized under the laws of the 
State of New York, or; 
 
2. If any person refuses to testify for a reason other than the assertion of his or her privilege 
against self-incrimination in an investigation, audit or inquiry conducted by a City or State 
governmental agency or authority empowered directly or by designation to compel the attendance 
of witnesses and to take testimony under oath, or by the Inspector General of the governmental 
agency that is a party in interest in, and is seeking testimony concerning the award of, or 
performance under, any transaction, agreement, lease, permit, contract, or license entered into 
with the City, the State, or any political subdivision thereof or any local development corporation 
within the City, then; 

 
C. 1. The commissioner or agency head whose agency is a party in interest to the transaction, 
submitted bid, submitted proposal, contract, lease, permit, or license shall convene a hearing, upon 
not less than five (5) days written notice to the parties involved to determine if any penalties 
should attach for the failure of a person to testify. 

 
2. If any non-governmental party to the hearing requests an adjournment, the commissioner or 
agency head who convened the hearing may, upon granting the adjournment, suspend any 
contract, lease, permit or license pending the final determination pursuant to Paragraph E below 
without the City incurring any penalty or damages for delay or otherwise. 

 
D. The penalties which may attach after a final determination by the commissioner or agency 
head may include but shall not exceed: 

 
1. The disqualification for a period not to exceed five (5) years from the date of an 

adverse determination for any person, or any entity of which such person was a member at the 
time the testimony was sought, from submitting bids for, or transacting business with, or entering 
into or obtaining any contract, lease, permit or license with or from the City; and/or 

 
2. The cancellation or termination of any and all such existing City contracts, leases, 

permits or licenses that the refusal to testify concerns and that have not been assigned as permitted 
under this agreement, nor the proceeds of which pledged, to an unaffiliated and unrelated 
institutional lender for fair value prior to the issuance of the notice scheduling the hearing, without 
the City incurring any penalty or damages on account of such cancellation or termination; monies 
lawfully due for goods delivered, work done, rentals, or fees accrued prior to the cancellation or 
termination shall be paid by the City. 

 
E. The Commissioner or agency head shall consider and address in reaching his or her 
determination and in assessing an appropriate penalty the factors in paragraphs (1) and (2) below. 
He or she may also consider, if relevant and appropriate, the criteria established in paragraphs (3) 
and (4) below in addition to any other information that may be relevant and appropriate: 

 
1. The party's good faith endeavors or lack thereof to cooperate fully and faithfully with 

any governmental investigation or audit, including but not limited to the discipline, discharge, or 



 
 

disassociation of any person failing to testify, the production of accurate and complete books and 
records, and the forthcoming testimony of all other members, agents, assignees or fiduciaries 
whose testimony is sought. 

2. The relationship of the person who refused to testify to any entity that is a party to the 
hearing, including, but not limited to, whether the person whose testimony is sought has an 
ownership interest in the entity and/or the degree of authority and responsibility the person has 
within the entity. 

 
3. The nexus of the testimony sought to the subject entity and its contracts, leases, 

permits or licenses with the City. 
 

4. The effect a penalty may have on an unaffiliated and unrelated party or entity that has 
a significant interest in an entity subject to the penalties under D above, provided that the party or 
entity has given actual notice to the commissioner or agency head upon the acquisition of the 
interest, or at the hearing called for in C (1) above gives notice and proves that such interest was 
previously acquired. Under either circumstance the party or entity must present evidence at the 
hearing demonstrating the potential adverse impact a penalty will have on such person or entity. 

 
F. 1. The term "license" or "permit" as used herein shall be defined as a license, permit, 
franchise or concession not granted as a matter of right. 

 
2. The term "person" as used herein shall be defined as any natural person doing 

business alone or associated with another person or entity as a partner, director, officer, principal 
or employee. 

 
3. The term "entity" as used herein shall be defined as any firm, partnership, corporation, 

association, or person that receives monies, benefits, licenses, leases, or permits from or through 
the City or otherwise transacts business with the City. 

 
4. The term "member" as used herein shall be defined as any person associated with 

another person or entity as a partner, director, officer, principal or employee. 
 

G. In addition to and notwithstanding any other provision of this agreement, the 
commissioner or agency head may in his or her sole discretion terminate this agreement upon not 
less than three (3) days written notice in the event Recipient fails to promptly report in writing to 
the Commissioner of Investigation of the City of New York any solicitation of money, goods, 
requests for future employment or other benefit or thing of value, by or on behalf of any 
employee of the City or other person, firm, corporation or entity for any purpose which may be 
related to the procurement or obtaining of this agreement by the Recipient, or affecting the 
performance of this agreement. 

 
SECTION 11.  CLARIFICATION 

 
If this Agreement contains any errors, inconsistencies, ambiguities or discrepancies including 
typographical errors, Recipient shall request a clarification by writing the City, whose decision 
will be binding upon the parties.  

 
SECTION 12.  PROVISIONS OF LAW CONTROLLING 

 
It is the intention and understanding of the parties to this Agreement that every provision of law 
required to be inserted in this Agreement is deemed to be so inserted. If, through mistake or 



 
 

otherwise, any such provision is not so inserted or is not inserted in correct form, then this 
Agreement shall, upon the application of either party, be amended by such insertion so as to 
comply strictly with the law and without prejudice to the rights of either party. 
 
SECTION 13. NO PERSONAL LIABILITY 

 
No officer, employee, agent or representative of the City shall be liable personally to Recipient 
under this Agreement. 

 
SECTION 14. MERGER; MODIFICATION 

 
This written Agreement contains all the terms and conditions agreed to by the parties, and no 
other agreement, oral or otherwise, regarding the subject matter of this Agreement shall be 
deemed to exist, or to bind any party, or to vary any of the terms contained in this Agreement. 
This Agreement shall not be modified except by an instrument in writing approved by the City. 

 
SECTION 15. SEVERABILITY 

 
If this Agreement contains any unlawful provision not an essential part of the general structure of 
this Agreement and which shall not appear to have been a material inducement to the making of 
this Agreement, such provision shall be deemed to be of no effect and shall, upon the application 
of either party, be stricken from the Agreement without affecting the binding force of the 
Agreement as it shall remain after omitting such provision. 

 
SECTION 16.   WAIVER 

 
A. No waiver or discharge by the City of any obligation to be performed by the Recipient under 
this Agreement or any breach thereof shall be valid unless such waiver or discharge is in writing 
and signed by the City. 

 
B. Waiver or discharge by the City of any obligation to be performed by the Recipient under this 
Agreement or any breach thereof shall not be deemed to be a waiver or discharge of any other 
obligation or subsequent breach and shall not be construed to be a modification of the terms of 
this Agreement unless and until the same shall be agreed to in writing by the City. 

 
SECTION 17. CONFLICT OF INTEREST 

 
A. Recipient represents that neither it nor any of its directors, officers or employees, has any 
interest, nor shall they acquire any interest, directly or indirectly, which would conflict in any 
manner with the performance of services under this Agreement. Recipient further represents that 
no person having such interest shall be employed by it in the performance of this Agreement. 

 
B. No elected official or other City officials or employees, nor any person whose salary is 
payable in whole or in part from the City treasury, shall participate in any decision relating to this 
Agreement which affects his or her personal interest or the interest of any corporation or business 
in which he or she is directly or indirectly interested; nor shall any such person have any interest, 
direct or indirect, in this Agreement or in any payment to be made under this Agreement. 

 
SECTION 18. CHOICE OF LAW, CONSENT TO JURISDICTION AND VENUE 
A. This Agreement shall be deemed to be executed in the City of New York, State of New 
York, regardless of the domicile of the Recipient, and shall be governed by and construed in 



 
 

accordance with the laws of the State of New York. 
 

B. The parties agree that any and all claims asserted by or against the City arising under this 
Agreement or related thereto shall be heard and determined either in the courts of the United 
States located in New York City ("Federal Courts") or in the courts of the State of New York 
("New York State Courts") located in the City and County of New York. To effect this 
agreement and intent, the Recipient agrees: 

 
1. If the City initiates any action against the Recipient in Federal Court or in New York 

State Court, service of process may be made on the Recipient either in person, wherever such 
Recipient may be found, or by registered mail addressed to the Recipient at its address as set forth 
in this Agreement, or to such other address as the Recipient may provide to the City in writing; 
and 

 
2. With respect to any action between the City and the Recipient in New York State 

Court, the Recipient hereby expressly waives and relinquishes any right it might otherwise have 
(a) to move to dismiss on grounds of forum non conveniens, (b) to remove to Federal Court, and 
(c) to move for a change of venue to a New York State Court outside New York County. 

 
3. With respect to any action between the City and the Recipient in Federal Court located 

in New York City, the Recipient expressly waives and relinquishes any right it might otherwise 
have to move to transfer the action to a United States Court outside the City of New York. 

 
4. If the Recipient commences any action against the City in a court located other than in 

the City, County and State of New York, upon request of the City, the Recipient shall either 
consent to a transfer of the action to a court of competent jurisdiction located in the City, County 
and State of New York or, if the court where the action is initially brought will not or cannot 
transfer the action, the Recipient shall consent to dismiss such action without prejudice and may 
thereafter reinstitute the action in a court of competent jurisdiction in New York City. 

 
C. If any provision(s) of this Section is held unenforceable for any reason, each and all other 
provision(s) shall nevertheless remain in full force and effect. 

 
SECTION 19.  NOTICE 

 
A. Recipient designates the address stated above as the place where all notices to the Recipient 
may be delivered or mailed. Except as otherwise specified in this Agreement, the City designates 
the Commissioner of DDC as the person, Department of Design and Construction, 30-30 
Thomson Avenue, Long Island City, New York 11101, as the place where all notices to the City 
may be delivered or mailed. All notices given by mail shall be deemed received seven days after 
being mailed, provided such notice is sent by certified mail, return receipt requested. Notice 
given by personal delivery shall be deemed received upon delivery, provided a written receipt is 
given. 

 
B. Recipient may change its address at any time by writing to the DDC Commissioner at the 
Department of Design and Construction, 30-30 Thomson Avenue, Long Island City, New York 
11101. 

 
SECTION 20.  EXTENSION OF TIME 

 
Upon written application by the Recipient, and for good cause shown, the DDC Commissioner 
may, in his or her sole discretion, grant an extension of time for performance of the Agreement. 



 
 

 
SECTION 21.  STIPULATIONS 

 
This Agreement shall not be binding upon the City until: 

(a) Compliance by the Recipient with all previous agreements or contracts with the City; 

(b) Submission by the Recipient in satisfactory form of any additional documentation as 
may be required by the City in connection with the approval of this Agreement; and 

 
(c)  Registration or encumbrance of this Agreement by the Comptroller. 

 
SECTION 22. CERTAIN REPRESENTATIONS AND WARRANTIES OF RECIPIENT 

 
A. Recipient hereby represents and warrants to the City that Recipient is a not-for-profit 
corporation duly incorporated, validly existing and in good standing under the laws of the State 
of New York and has all requisite power, authority to own its assets and to carry on the business 
as now conducted, and is duly qualified and authorized to do business as a foreign corporation 
and in good standing under the laws of each other jurisdiction in which the conduct of its business 
requires such qualification or authorization. 

 
B. Recipient further warrants and represents that the execution, delivery and performance by 
Recipient of this Agreement and related documents has been duly authorized by all necessary 
corporate action and do not and will not: (i) contravene its charter or by-laws; (ii) violate any 
provision of, or require any filing, registration, consent or approval under, any law, rule, 
regulation, order, writ, judgment, injunction, decree, determination or award presently in effect 
having applicability to Recipient; (iii) result in a breach of, or constitute a default or require any 
consent under any indenture or loan or credit agreement or any other agreement, lease or 
instrument to which Recipient is a party or by which it or its properties may be bound or affected; 
(iv) result in, or require, the creation or imposition of any lien, upon or with respect to any of the 
properties now owned or hereafter acquired by Recipient; or (v) cause Recipient to be in default 
under any law, rule, regulation, order, writ, judgment, injunction, decree, determination or award 
or any such indenture, agreement, lease or instrument. 

 
SECTION 23. ELECTRONIC FUNDS TRANSFER REQUIREMENTS 

 
A.         In accordance with Section 6-107.1 of the New York City Administrative Code, the 
Recipient agrees to accept payments under this Agreement from the City by electronic funds 
transfer.  An electronic funds transfer is any transfer of funds, other than a transaction originated 
by check, draft or similar paper instrument, which is initiated through an electronic terminal, 
telephonic instrument or  computer or  magnetic tape so  as  to  order, instruct, or  authorize 
a financial institution to debit or credit an account.   Prior to the first payment made under 
this Agreement, the Recipient shall designate one financial institution or other authorized 
payment agent and shall complete the “EFT Vendor Payment Enrollment Form” (available at 
http://www.nyc.gov/dof) in order to provide the Commissioner of Finance with information 
necessary for the Recipient to receive electronic funds transfer payments through the designated 
financial institution or authorized payment agent.  The crediting of the amount of a payment to 
the appropriate account on the books of a financial institution or other authorized payment agent 
designated by the Recipient shall constitute full satisfaction by the City for the amount of the 
payment under this Agreement.  The account information supplied by the Recipient to facilitate 
the electronic funds transfer shall remain confidential to the fullest extent provided by law. 

http://www.nyc.gov/dof)
http://www.nyc.gov/dof)


 
 

 
B.         The agency head may waive the application of the requirements herein to payments on 
contracts entered into pursuant to §315 of the City Charter.  In addition, the Commissioner of the 
Department of Finance and the Comptroller may jointly issue standards pursuant to which the 
contracting agency may waive the requirements hereunder for payments in the following 
circumstances: (i) for individuals or classes of individuals for whom compliance imposes a 
hardship; (ii) for classifications or types of checks; or (iii) in other circumstances as may be 
necessary in the interest of the City. 

SECTION 24. VENDEX 

The Recipient represents and warrants that it and its principals have duly executed and filed all 
required VENDEX Questionnaires and, if applicable, Certificates of No Change, pursuant to PPB 
Rule § 2-08 and in accordance with the policies and procedures of the Mayor’s Office of Contract 
Services.  The Recipient understands that DDC's reliance upon the completeness and veracity of 
the information stated therein is a material condition to the execution of this Agreement, and 
represents and warrants that the information it and its principals have provided is accurate and 
complete. 

SECTION 25. UNLAWFUL DISCRIMINATORY PRACTICES: ADMINISTRATIVE CODE § 6-123 

As required by New York City Administrative Code § 6-123, the Recipient will not engage in any 
unlawful discriminatory practice as defined in and pursuant to the terms of Title 8 of the New 
York City Administrative Code.  The Recipient shall include a provision in the following contracts 
with subcontractors that such subcontractor shall not engage in any such unlawful discriminatory 
practice: (a) contracts for supplies or services with a first-level subcontractor under this 
Agreement for an amount in excess of ($50,000; and (b) contracts for construction with a 
subcontractor at any level under this Agreement for an amount in excess of $50,000. 

SECTION 26. SUBCONTRACTING 

A. The Recipient shall not enter into any City-Funded subcontract for the performance of its 
obligations, in whole or in part, under this Agreement without the prior approval by DDC of the 
subcontractor.  The Recipient must submit monthly reports to DDC indicating all such 
subcontractors.  All such subcontracts must be in writing. 

B. Prior to entering into any City-Funded subcontract, the Recipient shall submit a written 
request for the approval of the proposed subcontractor to DDC giving the name and address of the 
proposed subcontractor and the portion of the services that it is to perform and furnish.  At the 
request of DDC, a copy of the proposed subcontract shall be submitted to DDC.  The proposed 
subcontractor’s VENDEX Questionnaire must be submitted, if required, within thirty (30) days 
after the Agency Chief Contracting Officer has granted preliminary approval of the proposed 
subcontractor.  Upon the request of DDC, the Recipient shall provide any other information 
demonstrating that the proposed subcontractor has the necessary facilities, skill, integrity, past 
experience and financial resources to provide the specified labor, materials and/or equipment in 
accordance with the terms and conditions of this Agreement.  DDC shall make a final 
determination in writing approving or disapproving the subcontractor after receiving all requested 
information.   

C. All City-Funded subcontracts shall contain provisions specifying that: 

1. The work performed by the subcontractor must be in accordance with the terms of 
the agreement between the City and the Recipient; 



 
 

2. Nothing contained in the agreement between the Recipient and the subcontractor 
shall impair the rights of the City; 

3. Nothing contained in the agreement between the Recipient and the subcontractor, 
or under the agreement between the City and the Recipient, shall create any contractual relation 
between the subcontractor and the City; and 

4. The subcontractor specifically agrees to be bound by Sections 2, 4 and 10 of this 
NYC Appendix and specifically agrees that the City may enforce such provisions directly against 
the subcontractor as if the City were a party to the subcontract. 

D. The Recipient agrees that it is as fully responsible to DDC for the acts and omissions of its 
subcontractors and of persons either directly or indirectly employed by such subcontractors as it is 
for the acts and omissions of any person directly employed by it. 

E. DDC may revoke the approval of a subcontractor granted or deemed granted pursuant to 
Paragraphs (A) and (B) of this section if revocation is deemed to be in the interest of the City in 
writing on no less than ten (10) days’ notice unless a shorter period is warranted by considerations 
of health, safety, integrity issues or other similar factors.  Upon the effective date of such 
revocation, the Recipient shall cause the subcontractor to cease all work under the Agreement.  
The City shall not incur any further obligation for labor, materials and/or equipment provided by 
such subcontractor pursuant to this Agreement beyond the effective date of the revocation.  The 
City shall pay for labor, materials and/or equipment provided by the subcontractor in accordance 
with this Agreement prior to the effective date of revocation.         

F. DDC’s approval of a subcontractor shall not relieve the Recipient of any of its 
responsibilities, duties and liabilities under this Agreement.  At the request of DDC, the Recipient 
shall provide DDC a copy of any subcontract.   

G. Individual employer-employee contracts are not subcontracts subject to the requirements of 
this Section.   

H. The Recipient shall list each subcontractor in the web-based Subcontractor Reporting 
System through the City’s Payee Information Portal (PIP), available at www.nyc.gov/pip.  For 
each subcontractor listed, the Recipient is required to provide the following information: 
maximum contract value, description of subcontractor’s work, start and end date of the 
subcontract and identification of the subcontractor’s industry.  Thereafter, the Recipient will be 
required to report in the system the payments made to each subcontractor within thirty (30) days of 
making the payment.  If any of the required information changes throughout the Term of the 
Agreement, the Recipient will be required to revise the information in the system. 

 
SECTION 27. MINIMUM WAGE 
 
Except for those employees whose minimum wage is required to be fixed pursuant to Sections 220 
or 230 of the New York State Labor Law or by the New York City Administrative Code § 6-109, 
all persons employed by the Recipient and any of Recipient’s subcontractors in the manufacture or 
furnishing of the supplies, materials, or equipment, or the furnishing of the work, labor, or services 
used in the performance of this Agreement shall be paid, without subsequent deduction or rebate, 
unless expressly authorized by law, not less than the minimum wage as prescribed by law.  Any 
breach of this Section shall be deemed a material breach of this Agreement. 
 

SECTION 28. HOURS, WAGES, SUPPLEMENTS: NEW YORK STATE LABOR LAW §220 

A. The Recipient shall comply with, and shall ensure that its subcontractors comply with, all 
of the requirements of New York State Labor Law §220, some of which are referred to in this 

http://www.nyc.gov/pip


 
 

Section. 

B. No laborer, worker, or mechanic in the employ of the Recipient, its subcontractors or other 
person doing or contracting to do the whole or a part of the work contemplated by this Agreement 
shall be permitted or required to work more than (8) hours in any one (1) day, or more than five (5) 
days in any one (1) week, except as provided in the New York State Labor Law and in cases of 
extraordinary emergency as described in the Labor Law, including fire, flood, or danger to life or 
property, or in the case of national emergency when so proclaimed by the President of the United 
States of America. 

C. The wages to be paid for a legal day’s work, as defined in the New York State Labor Law 
§220(1), to laborers, workers, or mechanics employed upon the work contemplated by this 
Agreement or upon any materials to be used thereon shall not be less than the “prevailing rate of 
wage” as defined in Labor Law §220, and as fixed by the Comptroller in the Schedule of Wage 
Rates, attached hereto and made a part hereof as Exhibit G, and in updated schedules thereof.  The 
prevailing wage rates and supplemental benefits to be paid are those in effect at the time the work is 
being performed. 

D. The Recipient shall maintain, and shall ensure that its subcontractors maintain, such 
employment and payroll records as are required by Labor Law §220 for a period of six (6) years 
from the date of completion of the work of this Agreement, and the Recipient shall produce such 
employment and payroll records within five (5) days of any written order or request by the City or 
the Comptroller.  At the time the Recipient submits a request for payment under this Agreement, 
the Recipient shall submit to DDC a written payroll certification in a form approved by DDC of 
compliance with the prevailing wage, minimum wage, and other provisions of Labor Law §220.  
This certification of compliance shall be a condition precedent to payment, and no payment shall be 
made to the Recipient unless and until each such certification shall have been submitted to and 
received by DDC. 

E. The Recipient shall comply with, and shall ensure that its subcontractors comply with, the 
requirements of Labor Law §220(3-a)(ii), which include the posting of notices required therein, and 
the requirements of Labor Law §220(3-a)(iii), which include the maintenance and submission of 
original payroll records as prescribed therein. 

F. In accordance with Labor Law §220(3-e), the Recipient and its subcontractors shall not 
employ on the work contemplated by this Agreement any apprentice, unless he/she is a registered 
individual, under a bona fide program registered with the New York State Department of Labor.  
The allowable ratio of apprentices to journey-level workers in any craft classification shall not be 
greater than the ratio permitted to the Recipient as to its work force on any job under the registered 
program.  Any employee listed on a payroll at an apprentice wage rate, who is not registered as 
above, shall be paid the wage rate determined by the Comptroller for the classification of work 
actually performed.  The Recipient or its subcontractor will be required to furnish written evidence 
of the registration of its program and apprentices as well as all the appropriate ratios and wage 
rates, for the area of the construction prior to using any apprentices on the work contemplated by 
this Agreement. 

G. Any breach or violation of any of the provisions of this Section shall be deemed a material 
breach of this Agreement. 

SECTION 29. NON-DISCRIMINATION: NEW YORK STATE LABOR LAW § 220-E 

A. If this Agreement is for the construction, alteration or repair of any public building or 
public work or for the manufacture, sale, or distribution of materials, equipment, or supplies, the 



 
 

Recipient agrees, as required by New York State Labor Law § 220-e, that: 

1. In the hiring of employees for the performance of work under this Agreement or any 
subcontract hereunder, neither the Recipient, subcontractor, nor any person acting on behalf of such 
Recipient or subcontractor, shall by reason of race, creed, color, disability, sex or national origin 
discriminate against any citizen of the State of New York who is qualified and available to perform 
the work to which the employment relates; 

2. Neither the Recipient, subcontractor, nor any person on his or her behalf shall, in any 
manner, discriminate against or intimidate any employee hired for the performance of work under 
this Agreement on account of race, creed, color, disability, sex or national origin; 

3. There may be deducted from the amount payable to the Recipient by the City under this 
Agreement a penalty of Fifty Dollars ($50) for each person for each calendar day during which 
such person was discriminated against or intimidated in violation of the provisions of this 
Agreement; and 

4. This Agreement may be terminated by the City, and all monies due or to become due 
hereunder may be forfeited, for a second or any subsequent violation of the terms or conditions of 
this Section. 

B. The provisions of this Section shall be limited to operations performed within the territorial 
limits of the State of New York. 

SECTION 30. NON-DISCRIMINATION: ADMINISTRATIVE CODE § 6-108 

If this Agreement is for the construction, alteration or repair of buildings or the construction or 
repair of streets or highways, or for the manufacture, sale, or distribution of materials, equipment or 
supplies, the Recipient agrees, as required by the New York City Administrative Code § 6-108, 
that: 

A. It shall be unlawful for any person engaged in the construction, alteration or repair of 
buildings or engaged in the construction or repair of streets or highways pursuant to a contract with 
the City or engaged in the manufacture, sale or distribution of materials, equipment or supplies 
pursuant to a contract with the City to refuse to employ or to refuse to continue in any employment 
any person on account of the race, color or creed of such person. 

B. It shall be unlawful for any person or any servant, agent or employee of any person, 
described in Paragraph A above, to ask, indicate or transmit, orally or in writing, directly or 
indirectly, the race, color, creed or religious affiliation of any person employed or seeking 
employment from such person, firm or corporation. 

C. Breach of the foregoing provisions shall be deemed a breach of a material provision of this 
Agreement. 

D. Any person, or the employee, manager or owner of or officer of such firm or corporation 
who shall violate any of the provisions of this Section shall, upon conviction thereof, be punished 
by a fine of not more than One Hundred Dollars ($100) or by imprisonment for not more than thirty 
(30) days, or both. 

 

SECTION 31. PROMPT PAYMENT 



 
 

A. The prompt payment provisions of PPB Rule § 4-06 are applicable to payments made 
under this Agreement.  The provisions generally require the payment to the Recipient of interest on 
payments made after the required payment date, as set forth in the PPB Rules. 

B. The Recipient shall submit a proper invoice to receive payment, except where the 
Agreement provides that the Recipient will be paid at predetermined intervals without having to 
submit an invoice for each scheduled payment. 

C. Determination of interest due will be made in accordance with the PPB Rules and the 
applicable rate of interest shall be the rate in effect at the time of payment. 

SECTION 32. RESOLUTION OF DISPUTES 

All disputes between the City and the Recipient that arise under, or by virtue of, this Agreement 
shall be finally resolved in accordance with the provisions of Section 4-09 of the PPB Rules.  The 
procedure for resolving all such disputes set forth in Section 4-09 of the PPB Rules shall be the 
exclusive means of resolving any such disputes.  The dispute resolution provisions of this Section 
and Section 4-09 of the PPB Rules shall not apply to disputes concerning matters dealt with in 
other sections of the PPB Rules or to disputes involving patents, copyrights, trademarks, or trade 
secrets (as interpreted by the courts of New York State) relating to proprietary rights to computer 
software. 

SECTION 33. PARTICIPATION IN AN INTERNATIONAL BOYCOTT 

A. The Recipient agrees that neither the Recipient nor any substantially-owned affiliated 
company is participating or shall participate in an international boycott in violation of the 
provisions of the federal Export Administration Act of 1979, as amended, 50 U.S.C. Appendix. 
§§ 2401 et seq., or the regulations of the United States Department of Commerce promulgated 
thereunder. 

B. Upon the final determination by the Commerce Department or any other agency of the 
United States as to, or conviction of, the Recipient or a substantially-owned affiliated company 
thereof, of participation in an international boycott in violation of the provisions of the Export 
Administration Act of 1979, as amended, or the regulations promulgated thereunder, the 
Comptroller may, at his or her option, render forfeit and void this Agreement. 

C. The Recipient shall comply in all respects, with the provisions of the New York City 
Administrative Code § 6-114 and the rules issued by the Comptroller thereunder. 
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